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Richad S. ROBIE, Sr. et a.
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GlennaM. LILLIS et al.
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Dec. 29,1972.

Proceeding in which adjoining propety
owne's soughtto pemanently enjoin owners
of four-acre tract of land from maintaining a
boa storage hous ontheland. The Judicid
Referee, JohnH. Leahy, denied relief upona
ruling tha no nuisance existed, and
plaintiffs broughtexceptions All questions
of law raised by such exceptions were
reserved and tranderred to the Supreme
Court withoutruling by the Supeior Court,
Carroll County, Keller, C.J. The Supreme
Court, Kenison, CJ, hdd tha evidence
suppoted condudon tha the harm, if any,
inflicted upon plaintiffs from existence and
opaation of the boahous was ndther
subgantia nor unreasonable and was
insufficient to suppot a finding of nuisance
from increased hazards to children playing
in Street or a finding tha trucks bringing
stored bods in and out in the spring and fall
would create an unreasonable amount of
dug or noise.

Exceptionsoverruled.

West Headnotes

[Thisisnot the official start of the
opinion. Thismaterial consists of notes
prepared by the publisher. Thismaterial
isnot legal authority.]
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[1] Nuisance €1
279k1Mog Cited Cases

"Private nuisance" may be ddined as an
activity which results in an unreasonable
interference with the use and enjoyment of
anothe's propaty.

[2] Nuisance €59
279k59Mo¢g Cited Cases

"Public nuisance" is an unreasonable
interference with a right common to the
genga pubilic; it is behavior which
unreasonably interferes with the hedlth,
safety, peace, comfort or convenience of the
geneaa community.

[3] Nuisance €1
279k1Mog Cited Cases

[3] Nuisance €59
279k59Mo4g Cited Cases

Condud which unreasonably interferes with
therights of others may be both a public and
a private nuisance.

[4] Nuisance €41
279k41Mog Cited Cases

[4] Nuisance €77
279k77Mog Cited Cases

Both a public nuisance action and a private
nuisance action involve an andysis of
similar congderations

[5] Nuisance €1
279k1Mog Cited Cases

[5] Nuisance €59
279k59Mo4g Cited Cases

Essential to a finding of either a public or
private nuisance is a determination that the



interference complained of is subgantial.

[6] Nuisance €1
279k1Mog Cited Cases

Requirement of a finding of
unreasonadleness is crux of the law of
nuisance.

[7] Nuisance €25(2)
279k25@) Mog Cited Cases

Prope conddeaation of al relevant
circumstances in a nuisance action involves
a bdanadng of gravity of ham to plaintiff
agang utility of defendant's condud, both
to himself and to the community, and same
weighing process is involved in determining
the appropriateness of injundive relief once
a nuisance has been foundto exist, although
the scales must weigh more heavily in the
plaintiff's favor because of the extraordinary
nature of such form of relief.

[8] Nuisance €33
279k33Mog Cited Cases

In proceeding to pemanently enjoin
propaty owne's, who opeaated bod repair,
rental and storage busness about two miles
from fou-acre tract of land, from
maintaining boa storage shed on such tract
which was located in a rura, dbat
"resdentia,” locality tha was dependent in
pat for its econonic livelihood on boding
and othe recreationd activities, evidence
suppoted conduson tha ham, if any,
inflicted upon adjoining propeaty ownes
from exisence and opeaation of the
boahoue was, for pumpos of nuisance
degermingion, ndthe subgantia nor
unreasonable.

[9] Nuisance €33
279k33Mog Cited Cases
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Evidence tha all gas and oil could never be
entirely removed from all of bods stored in
shed on four-acre tract and tha gasoline
could be a potent explogve unde certain
circumstances was inaufficient to establish a
nuisance with respect to maintenance of the
boa storage shed.

[10] Nuisance €=3(6)
279k36) Mog Cited Cases

Storage of gasoline and oil in large
guantities congitutes a nuisance only when
hazard to adjoining propety ownes is
subgantial.

[11] Nuisance €=23(1)
279k23() Mog Cited Cases

Argument that alleged nuisance depreciates
land values is ordinaily accorded little
weight on ground tha the law cannot
gengdly protect landownas  from
flucuaing land vaues which is a risk
necessarily inhaentin all land ownership.

[12] Nuisance €33
279k33Mo4g Cited Cases

In proceeding to pemanently enjoin
propaty owne's, who opeaated bod repair,
rental and storage busness about two miles
from four-acre tract of land, from
maintaining boa storage shed on the tract
which was located in a rura, abat
"resdentia,” locality tha was dependent in
pat for its econonic livelihood on boding
and other recreationd activities, evidence
was inafficient to suppot a finding of
nuisance from increased hazards to children
playing in street or to suppot a finding tha
trucks bringing boats in and outin the spring
and fall would create an unreasonable
amountof dud or noise.

[13] Nuisance €=23(1)



279k23(1) Mog Cited Cases

Increased traffic or trucking generally is not
a groundfor injundive relief with respect to
alleged nuisance.

[14] Nuisance €33
279k33Mog Cited Cases

Adjoining propaty ownes seeking to
permanently enjoin owners of propety in
guestion from maintaining a boa storage
shed onthe propaty unde theory tha heavy
trucking of stored bods in and out in the
spring and fall would cause unreasoneble
noise and dug and hazards to playing and
bicycling children and othe pesons
traveling along access road were required to
prove an unreasonable interference with use
of the road or with ther ingress or egress
fromthar propeties.

[15] Nuisance €=3(1)
279k3(1) Mog Cited Cases

Boa storage shed was not sufficiently
undtractive to be found to constitute a
nuisance with respect to its location in wha
allegedly was othewise a quiet, rural and
residential area.

[16] Nuisance €1
279k1Mog Cited Cases

Uneaesthetic qudity of an activity may be
congdered in thebdandng process involved
in a nuisance action determinaion of
unreasonableness of the activity unde all
the circumstances.

[17] Nuisance €=3(1)
279k3(1) Mog Cited Cases

A nuisance may arise from a land use
incompatible with surrounding
neighboihood.
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[18] Nuisance €4
279k4Mog Cited Cases

With respect to a nuisance action, a person
ordinaily has a valid expectation tha an
established, closely settled neghboihood or
subdivison will remain  exclusvely
resdential, but the validity of such
expectation is subgantially weakened where
the locdlity is pastoral and rura with large
tracts of vacant land.

*493 **157 James J. Kdled, Wolfboro, by
brief and orally, for plaintiffs.

Devine, Millimet, Stahl & Branch, Matthias
J. Reynolds and Richad E. Gaway,
Manchester  (Reynolds  orally), for
defendants.

[Thisisthe official start of the opinion.]
.KENISON, Chief Jugice.

Apped from a denia of a petition for
abatement of an alleged nuisance in which
the plaintiffs seek a permanent injundion
restraining the defendants from maintaining
a boa storage shed on a four-acre tract of
land bdonging to the defendants in the town
of Tuftonbado, New Hampshire, near the
shore of Lake Winnipesaukee.

Plaintiffs obtained a temporary injundion
preventing further condruction in December
1968 which was amended on two occasions
before the full hearing. Prior to the hearing
on the merits, the Judicial Referee (John H.
Leahy), appointed pursuant to RSA 49123
and RSA 493 A:1 (Supp), viewed the boa
shed, several of plaintiffs propaties and the
surroundng area. A full hearing was hdd
before the referee who thereafter issued a
decree denying the petition upon a ruling



tha no nuisance existed since the premises
were beng used for a reasonale purmpos
and in a reasonable manna. Plaintiffs
seasonably excepted to the decree, to the
denia of certain requests for findings and
rulings and to certain findings and rulings
made by the referee. All questions of law
raised by these exceptionswere reserved and
tranderred to this court without ruling by
the Supeior Court (Kéller, c.j.), pursuant to
RSA 493 A:3.

Defendants opeaate a bod repar, rental and
storage busness about two miles from the
boa storage shed in question which was
condructed in 1968 to accommodde an
increasing number of bods serviced by the
defendants which required winter storage
During three months each spring the boats
are from time to time taken out of storage
and trucked out alonga narrow road, and the
reverse process occurs over a three-month
period in the fal. Plaintiffs clam tha the
existence and opeation of the boahouse
conditute a nuisance because the shed is the
first and only commercia structure *494 in
wha is othewise a quiet, rura and
residential area and tha it is a blight upon
the othewise unsarred landscape  In
paticular, plaintiffs allege tha the 'heavy'
trucking in and out of the bodas in the spring
and fall will cause unreasonable noise and
dug and hazards to playing and bicycling
children and other persons traveling along
the narow access road. Plaintiffs further
contend tha the value of thar propeties
will depreciate if theboahousis alowed to
remain and its opeaton is alowed to
contnue Findly, it is clamed that the
presence of oil and gasolinein the boas and
elsewhere on the premises will create an
unreasonable fire hazard to the surrounding
propeties.

The report of the judicial referee included
the following findngs and rulings 'The
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Town of Tuftonboio has no zoning laws or
ordinances and the defendants are **158 not
in violation of any satutory law or
ordinance, The referee finds tha the
trucking of boas to the boahou in thefall
and to the corporation marina in the spring
does not of itself constitute an abaable
nuisance; tha hazard of children playing in
the road does not constitute a nuisance in
this case. Evidence concerning noise and
dug was at a minimum, and it is found that
noise and dug, if any, does not exist to a
point where it is a nuisance.

'Evidence as to affect on surrounding land
values was very scarce. (One witness)
bought land in 1971 on Tuftonboio Neck
and expectsto develop it and 'make a profit.'

‘There was evidence from the plaintiffs that

the boa storage hous condituted a fire
hazard because thee was aways some
gasoline around or in the bods, as it was
hard to get it all outwhen storing aboa.

It is found tha the land values near the
boahouse have not deteriorated by reason of
the boahous beng where it is. The fire
hazard complained of appears to be no
greater than exists in any storage place
where gasoline is present. It is noted tha
there is afire department located within one
mile of the bod building.

'‘Uponconsideration of al theevidence, it is
foundtha theboa storagebuilding. . . does
not congitute a public or private nuisance by
being where it is or because of its use to
store bods. It is furthe found tha the
defendants are *495 udng the premises
involved for a reasonable purpos and in a
reasonable manne. It is recommended tha
the temporary injundion be terminated and
the request for a pemanent injundion be
denied.’



[1][2][3][4] Plaintiffs have alleged tha the
boahous congtitutes both a public and a
private nuisance. Prior decisions of this
court make it clear tha a private nuisance
may be defined as an activity which results
in an unreasonable interference with the use
and enjoyment of anothe's propety. See
Webb v. Rye, 108 N.H. 147, 230 A.2d 223
(1967) Urie v. Franconia Pape Co. 107
N.H. 131,218 A.2d 360 (1966} Proulx v.
Keene 102N.H. 427,158 A.2d 455 (1960)
Lane v. Concord, 70 N.H. 485,49 A. 687
(1900) Seegenerally 6-A American Law of
Propety s. 2822 (A.J. Casng ed. 1954)
Prosser, Torts s. 89 (4th ed. 1971)
Restatement (Second) of Torts s. 822, at 22
(Tent.Draft No. 17, 1971) A public
nuisance, on the other hand, is 'an
unreasonable interference with a right
common to the genega public.’ Restatement
(Second) of Torts, supras. 821B8(1), at 3. It
is behavior which unreasonably interferes
with the hedlth, safety, peace, comfort or
convenience of the general community. 6-A
American Law of Propety, supra s. 2823,
at 68; Restatement (Second) of Torts, supra
s. 82182)(@); See Urie v. Franconia Paper
Co., 107 N.H. 131, 218 A.2d 360 (1966)
McKinney v. Riley, 105N.H. 249,197A.2d
218 (1964) White v. Sunmok Mills, 91
N.H. 92 13 A.2d 729 (194Q0. Condud
which unreasonably interferes with the
rights of othe's may be both a public and a
private nuisance (Urie v. Franconia Pape
Co. supra (Restatement (Second) of Torts,
supra s. 821B, Comment h at 9- 10), and
both actionsinvolve an andysis of similar
congderations Restatement (Second) of
Torts, supras. 821B, Comment eat 6.

[5][6] Essential to a findng of either a
public or a private nuisance is a
degermingion tha the interference
complained of is subdantial. Proulx v
Keene, 102N.H. 427,158 A.2d 455 (1960)
Page v. Brooks 79 N.H. 70, 104 A. 786
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(1918) Lane v. Conoord, supra; Prosser,
supras. 87, at 577; Restatement (Second) of
Torts, supra s. 821B(2)(c), s. 821F) at 54
(Tent.Draft No. 16, 1970) and s. 829A at 4
(Tent.Draft No. 18, 1972) 'Subgantia ham
is tha in excess of the cugomary
interferences a land user suffers in an
organized sodety. *496 It denotes an
appreciable and tangible interference with a
propety interest.” 6-A American Law of
Propaty, supra s. 2825, at 73. However,
'(nJ)ot every intentiond and subdantia
invasion of **159 a person'sinterest in the
use and enjoyment of land is actionable . . .
Life in organized sodety . . . involves an
unavoidable clash of individud interests.
Practically all human activities . . . interfere
to some extent with others or involve some
risk of interference.. . .. (E)achindividud in
a community mug put up with a certain
amount of annoyance, inconvenience and
interference, and mug take a certain amount
of risk in order tha all may ge ontogeher.
.. . (T)he law of torts does not attempt to
impo< liability . . . in every case where one
person'scondud has some detrimental effect
on another. Liability is imposd only in
those cases where the harm or risk to oneis
greater than he oughtto be required to bear

unde thecircumstances. . . . (T)helaw has
developad a . . rule of liability for
intentiond invasions . . . (which) requires

tha an intentiond invasion be unreasonable
before one is liable for causng it
Restatement (Second) of Torts, s. 822
Comment g at 27-28 (Tent.Draft No. 17,
1971) This requirement of a finding of
unreasonableness is the crux of the law of
nuisance. Webbv. Rye, 108 N.H. 147,230
A.2d 223 (1967} Lane v. Conoord, supra;
Laddv. Brick Co., 68 N.H. 185 37 A. 1041
(1894), Prosser, supras. 89, at 596

[7] The propa consdeaton of al the
relevant circumstances involves a bdanang
of the gravity of the ham to the plaintiff



agang theutility of thedeendant's condud,
both to himself and to the community.
Proulx v. Keene 102 N.H. 427, 158 A.2d
455 (1960) 6-A American Law of Propety,
supra s. 2826, at 7576; Restatement of
Torts ss. 826-31 (1939) See also Webb v.
Rye, supra 'In general, condud will be
unreasonable only when its utility to the
actor and to the pubic is outweighed by the
gravity of the ham tha rewults' 6-A
American Law of Propety, supra s. 2822,
a 66. This same weighing process is
involved in determining the appropriateness
of injundive relief once a nuisance has been
found to exist (Crocker v. College of
Advance Science (Caanan College), 110
N.H. 384 388 268 A.2d 844 847 (1970)
Webb v. Rye, supra; 6-A American Law of
Propeaty, supra s. 2835, at 97; Restatement
of Torts, supra *497 s. 941) athoughthe
scales mug weigh more heavily in the
plaintiff's favor because of the extraordinary
nature of this form of relief. See Fergun
v. Keene 111 N.H. 222,225,279A.2d 605,
607-608 (1971) Riter v. Keokuk Electro-
Metals Co., 248 lowa 710,82 N.W.2d 151
(1957) Boomer v. Atlantic Cement Co., 26
N.Y.2d 219,309 N.Y.S.2d 312,257 N.E.2d
870 (1970) Restatement of Torts, supra s.
941, at 711-12. See generally Annot, 40
A.L.R.3d601(1971)

[8] It is clear in this case tha the judicia
referee correctly applied these tests in
deermining tha the defendants use of the
boa shed was reasonable. The record fully
suppots the conduson tha the ham, if
any, inflicted upon the plaintiffs from the
existence and opeation of the boahou is
nether subgantial nor unreasonable.

[9][10] The only evidence bearing on the
clam tha the shed would be a fire hazard
was an admission by one of the defendants
tha all gas and oil could never be entirely
removed from all of the boas and an
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assertion from one of the plaintiffs tha
gasoline can be a potent explosive unde
certain circumstances.  This is plainly
inaufficient to establish a nuisance. Thefact
tha the boas are hougd in an aluminum
shed which is located on a four-acre field
dispds any remaining subdance to this
contention. Even the storage of gasolineand
oil in large quantities conditutes a nuisance
only when the hazard to adjoining property
ownersis subdantial. Hilliard v. Shuff, 260
La 384, 256 S0.2d 127 (1971) See dso
Frazier v. Chambes, 228 Ga 270, 185
S.E.2d 379 (1971} Erie v. Gulf Qil Corp.,
395 Pa 383, 150 A.2d 351 (1959) No
subgantial hazard was shown in this case.

**160 [11] Evidence on the clam of a
depreciation in land values was scarce and
conflicting. Furthemore, this argument is
ordinarily accorded little weight by the
courts in nuisance cases on the ground that
the law cannotgenerdly protect landowners
from fluctuaing land values which is a risk
necessarily inhaent in al land ownership.
See Nicholson v. Conneticut Haf-Way
Hous, Inc., 153 Conn 507,218 A.2d 383
(1966) Smith v. Western Wayne County
Consrvation Assn, 380 Mich. 526, 158
N.W.2d 463 (1968) Youngv. St. Martin's
Church, 361 Pa 505 64 A.2d 814 (1949; 6-
A American Law of Propeaty, supra s
2822,at 67.

*498 [12][13][14] Thee was smilarly
inaufficient evidence to suppot a finding of
nuisance from increased hazards to children
playing in the street, the only evidence on
this point bang testimony that children lived
and played along the road traveled by the
defendants trucks. Nor was there evidence
to suppot a finding tha the trucks would
create an unreasonable amount of dud or
noise. Stegnea v. Bahr & Ledoyen, Inc, 126
Cal.App.2d 220,272 P.2d 106 (1954) See
genedly Note, Noise  Nuisances:




Commercia Enterprises v. Owneas of
Resdentid Propety, 7 VandL.Rev. 695
(1954) Annot, 24 A.L.R.2d 194 (1952.
The authonties cited by plaintiffs
concerning truck noise as a nuisance involve
nighttime opaations subgantialy
interfering with people's deep unlike this
case where there was undisputed testimony
tha thetrucks only travel during the nomal
working day. e.g., Fox v. Ewers, 195 Md.
650, 75 A.2d 357 (1950; cf. Aldridge v.
Saxey, 242 Or. 238 409 P.2d 184 (1965.
Increased traffic or trucking generally is not
a ground for injundive relief (Smith v.
Western Wayne County Conservation Assn,
supra), and the plaintiffs would have had to
prove as they did not, an unreasonale
interference with ther use of the road or
with thdr ingress or egress from ther
propeaties. Gravesv. Shatudk, 35N.H. 257
(1857) Stegnea v. Bahr & Ledoyen, Inc,
supra

[15][16] We think tha plaintiffs find and
strongest contention tha the boa storage
shed should be excluded from the otherwise
'resdential’ naghbohood because of its
commercia and 'ungghtly' nature cannot be
accepted. A review of the phobgraphsand
other evidence in the case indicates tha
thereis no legd basis for the alegdion that
theshed isunsightly. True, it isnotalovdy
Georgian edifice of exquiste cham.
However, the law has traditiondly trod with
utmod caution in declaring a structure
ungghty, and far greater undtractiveness
than was shown here must be established
before the law will require its destruction.
See Obrecht v. Nationd Gypsum Co., 361
Mich. 399, 105 N.W.2d 143 (1960; 6-A
American Law of Propety, supras. 2822 at
67-68. Thisis notto say, however, tha the
unaesthetic qudity of an activity is not an
important conddeation in the bdandng
process involved in the determindion of its
reasonableness unde al the circumstances.
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See, *499Gerrish v. WishboneFarm, 108
N.h. 237, 231 A.2d 622 (1967) Obrecht v.
Nationd Gypsum Co., supra, 361 Mich. at
417-418, 105 N.W.2d at 151-152 (1960.
See genadly Note, Aesthetic Nuisance: An
Emerging Cause of Action, 45
N.Y.U.L.Rev. 1075(1970)

[17][18] A nuisance may undoubedly arise
from a land use incompdible with the
surrounding neghboihood. Manddker, The
Role of Law in the Planning Process, 30
Law & Contemp.Prob. 26 (1965) ‘A
nuisance may be merely a right thing in the
wrong place, like a pig in the parlor ingead
of the barnyard.! Eudid v. Ambler Realty
Co., 272 U.S. 365,388,47 S.Ct. 114 118,
71 L.Ed. 303 311 (1926) Catalfo v.
Shenton, 102 N.H. 47, 49, 149 A.2d 871,
873(1959) A pesonordinaily has avalid
expectation tha an established, closely-
settled neghbohood or subdivision will
remain exclusvely resdential. However,
the validity of tha expectation is
subgantially weakened where the locality is
'pgora and rural’ with large tracts of vacant
land as in the indant case. See
**161Aldridgev. Saxey, 242 Or. 238 243
244,409P.2d 184,187188(1965) Wadev.
Fuller, 12 Utah 2d 299 365 P.2d 802
(1961) Beusche and Morrison, Judicial
Zoning Through Recent Nuisance Cases,
1955WisL.Rev. 44Q 44451.

Plaintiffs urge that in this day of increased
ecological concern we should broaden the
existing boundaies of thelaw of nuisance to
fill in the ggp whee environmental and
zoning legidation leaves off. We are of the
opinion, however, tha the traditiond
nuisance andysis peforms jug tha fundion
admirably well and would be exceptiondly
difficult to improve upon. We have taken
care to outline the basic structure of the law
of nuisance to demondrate tha the present
rules which resolve conflicting land uses



upon an andysis of the unreasonableness
and subgantiality of a person’s interference
with anothe's rights are flexible, equitable
and well adgpted to the problem. When
plaintiffs fail to obtain relief asin theingant
case, it is becaue the interference
complained of has not been shown to be
subgantia or unreasonable unde all of the
circumstances. It does not apper
unreasonable to us to locate a boa storage
shed on a four-acre tract of land in a rura
albdt 'resdentid’ locality which dependsin
pat for its econonic livelihood on boding
and other recreationd activities.

*500 We have reviewed the testimony and
examined the  exhibits, induding
phoographs of the boa shed and the
surrounding area, and we condude tha the
findings and rulings of the judicial referee
are amply suppoted by the record and
congstent with the law of nuisance as
developead and applied in this State.

Exceptionsoverruled.
All conaurred.
299A.2d 155 112N.H. 492

END OF DOCUMENT
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