Introduction to Administrative Process

Final Examination
[Typos corrected]
Professor Fidd Spring 2007

Generd Ingructions
Thisisathree-hour, open-book exam; you may consult any written materiads
_ Referencesto, eg,, Q\gencyOor (RatuteQare to a specific entity or document; GgencyOor
GtauteOare not. Federd law appliesto action by state or loca agencies
¥U sethe answer sheet provided; be sureto include your exam number.
¥Questionsin Part | are worth four times as much asthosein Part I1; in both, answer only 20
of 24 questions.

Part I: M ultiple choice
[80 poaints]
Please choose the letter corresponding to the mog correct concluding phrase or datement.

1. Denovo judicid review of adminidrative action:
A. iscommon.
B. isnever explicitly authorized by Congress
C. often occurs when Congress provides otherwise.
D. isunlikely to occur when thereisno law to apply.

2. Judidd review of find adminidrative action is
A. genadly avallablein an gppropriate U.S gppdlate court.
B. presumptively avallable to someone in some court.
C. genadly unavalable absent explicit authorization.
D. usudly avalableto dl who sesk it.

3. Patiesadversdy affected by find ruleswhere Satute is slent concerning review:
A. can chdlenge collateraly in enforcement proceedings
B. mug promptly chalenge directly or not a al.
C. nether A nor B iscorrect.
D. both A and B are correct.

4. If acourt decidesthat it probably lacks subject matter jurisdiction to review an agency, it:
A. mug dignissthe agpped and advise appdlant to refile dsewhere.
B. may not dismissthe gpped if the casze has been tranderred there.
C. mudg dismissthe gpped unlessthe timeto file d sewhere has expired.
D. may not dismissthe goped if other courts seem aso to lack juridiction.

5.  Saff Attorney (SA) initiated prosecution againg Petitioner (P). After an ALJ found SAG®
complant meritless the fivemember Board reversed. If P saeksto terminate the proceedings, a
court should:

congder whether SA filed a credible complaint.

dismissfor lack of primary jurisdiction.

dismissfor lack of find agency action.
. remand for a better explanation.
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6. Nossy (N) opposed Broadcaster® (B) license renewa, but Agency (A) ruled in B&favor. If,
having newly discovered key facts N chalenges without seeking reconsderation, a court should:
A. remand despite any exhaudion requirement.
B. affirm because N didn® exhaud its remedies
C. dfirm because the issue wasn®raised before A.
D. review on the merits it would have been futile to rase the issue before A.

7. Court badcaly agreeswith Agency® (A) decison but not with its opinion. If o, it should:
A. dfirm if AQbrief offers necessary support.
B. affirm because the decison is correct.
C. reverse dexpite itsview of the merits
D. remand for a better explanation.

8. By daute Directors are gppointed by the Presdent, subject to Senate confirmation, and
Commissoners are gppointed by Directors for five-year terms This meansthat, upon eection of
anew Presdent:

A. Directors can be dismissd only for cause

B. Commissoners can be dismised only for cause.

C. Directorsand Commissoners can be replaced with party loydigs

D. Nather Directors nor Commissoners can be replaced with party loydids

9. Becausof Frugo@(F)Npatent for flavor-enhancing technology, its sock sHisa a hefty price.
The SEC, Kkepticd about FQinvention, launched an invegtigation. At FQbehest, a court should:
A. hold that the SEC lacksjurisdiction; utility was determined by the PTO.
B. hold tha the SECEsubject matter jurisdiction is unreviewable,
C. rgect FQfacid chdlenge to the SEC@Qjuridiction.
D. remand the issueto the PTO for resolution.

10. After being urged by the SEC, the PTO is conddering its options for deding with F&(Q 9)
patent. Ye, it refusesto hear from F before deciding how, if a dl, to proceed. On those facts

A. any PTO reconsderation violates F@right to ajury trall.

B. itscurrent inability to participate violates FQ due processrights

C. F desrvesno more than aforma assessment before fina action is taken.

D. PTO@Qdedingswith the SEC amountsto impermissble ex parte communication.

11. Based on written SEC submissonsand FOwritten reponsss the PTO (Q 10) later found
FQpaent invdid. If SECQdocumentswould beinadmissblein ajury trid:

A. they cannot be congdered except in aforma PTO adjudication.

B. any harm can berectified in a35 U.SC. = 145 proceeding.

C. the PTO could not regard them as subgtantia evidence.

D. the PTO cannot condder them in any context.

12. Agency (A) usudly develops gandards through ad hoc adjudication. Despite lack of explicit
authority, A recently promulgated a mgor rule usng APA = 553. If AQ gatute does not say
otherwise, tha ought to be

acceptable because the rule gpplies only prospectively.

acceptable because fewer people will be able to participate.

unacceptable because of blatantly harmful retroactive effects
. Unacceptable because affected parties have no opportunity to participate.
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13. Agency (A) has explicit authority to promulgate type-X rules subject to hybrid rulemaking
requirements In such circumdances, Court islikely to hold that agency:

A. mug add safeguards that seem necessary for jug resultsin dl rule making.

B. isobligated to follow APA or 556-57 in type-X rulemaking.

C. can promulgete no rules other than ones of type X.

D. may use APA oo 556-57 for type-X rulemaking.

14. Agency (A) has broad authority to promulgate procedura rules If A modifies such arule by
mailing noticesto al lawyers known to practice before it, a court would find the modification:

A. enforcegble upon everyone.

B. enforceable upon dl recipients

C. unenforcedble unlessit was do published in the C.F.R.

D. unenforcegble because it was not published in Federd Regider.

15. Moonbeam (M) applied for alicense. By statute, Board (B) isto issue licenses needed to
serve Qpublic convenience and necessity.OM @license was initialy denied for one reason, on review
for a second reason, and findly by the Board itsdf for athird reason. Under those circumgances,
afederd reviewing court would mog likely: .

order B to isue M@licenseif that isconsgent with BQ published opinions

reverse and order B to promulgate gandards by forma rulemaking.

. find the gatute uncongtitutiond for lack of an inteligible principle.

. afirm if BQopinion saidies APA & 706(2)(A).
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16. Agency often enforces ZTRA, its 50-year-old policy sgtting zero tolerance for refiled
gpplicationsthat pose no new issues On that bads Bub@second goplication was summarily
rgjected. After he filed for court review of both ZTRA and A@decison, Bub® application was
dlowed. If Bub neverthdessingdsthat ZTRA be diminated, the court ismog likdy to:

A. digmiss courtslack jurigdiction over moot cases

B. regad ZTRA asfacidly vaid but not yet ripe for congderation.

C. find ZTRA to be facidly inconggent with the Fifth Amendment.

D. regard ZTRA asfacidly valid but open to chdlenge on the merits

17. Agency aked XSto participate in rule making; it did not. Unhappy with the rule, XS sought
the gatutory review open to partiesin Court. On those facts Court islikdy to:

A. hold that it lacksjurigdiction because XSwas not an interesed person.

B. reconsder everything conddered by A regardless of the source.

C. hold that it lacksjurigdiction because XSisnot a party.

D. review under APA a 706(2)(F).

18. Satutedirects Agency (A) to adopt rulesto diminate mgor risks posed by lawvn darts and
other named toys or to ban them. A found tha lavn darts cannot be made lessrisky and gill be
Qawn dartsO0 it ordered no changes It dso rejected a petition to ban them. If A gands by its
threshold finding, on review a court should:

regard A@ discretion as unreviewable.

regard AG expert opinion asirreevant.
. defer to AGexpertise if backed up with sound reasons
. defer if technicd experts uniformly support AQ postion.
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19. Laer A (Q 18) adopted arule banning sde of Toy for use by children under the age of
twelve. Only informa rulemaking was necessary, but the sakes were high. A therefore used
GormaOrule making. If Maker, who participated, chdlengesthe rule, acourt islikdy to:

A. e differences between 706(2)(A) and (E) review as not outcome determinative.

B. hold tha Maker cannot chalenge on any badsit did not itsdf argue.

C. given the process used, review only as secified in APA & 702(2)(E).

D. revers on the bads of APA a 706(2)(D).

20. XO cannot account for asgnificant quantity of a hazardous materid it once owned. Because
its gatute cals for a hearing, Board@ chief officer briefly discussed the matter with XO@ presdent
and counsd. She then ordered XO to investigate. Because failure to conduct an adequate
invegtigation might result in loss of alicense, XO seeksjudicid review. The court should:

A. rgect XO@chdlenge for falure to exhaug itsremedies

B. remand for aforma hearing because the APA requiresit.

C. because the Sxth Amendment gpplies, uphold B@ choice of process

D. unlessinconggent with the Fifth Amendment, uphold B@® choice of process

21. After invedigation, Agency (A) refers about 40% of certain mattersto the Department of
Judtice for prosecution. If Nossy wants memos concerning the other 60%, A can refuse:

A. because prosecutoria decisonsinvolve unreviewable discretion.

B. because tha issupported by FOIA @ 552(b)(7)(A).

C. if Nosey has offered no good reason to have them.

D. if that issupported by FOIA @ 552(b)(7)(E).

22. If theIRSurges FOIA @ 552(b)(7)(C) or (D) in reponse to arequed, a court isgpt to:
A. ummarily rgect them.
B. dlow only minima redaction when needed.
C. exempt each and every IRS document of concern.
D. let the requeser ingect but not copy documents of concern.

23.  Fox (F) wants documents prepared for Agency by his competitor, Box (B). AGbest reason
to refuseislikely to be that they are exempt under:

A. FOIA a 552(a)(2)(A).

B. FOIA a 552(b)(2).

C. FOIA a 552(b)(4).

D. FOIA a 552(b)(6).

24. 1f A(Q 23) tdIsB tha it intendsto give F dl that it wants B can file an action under:
A. the APA.
B. the FOIA.
C. the Trade Secrets Act (18 U.SC. o 1905).
D. the Economic Espionage Act (18 U.SC. oo 1831 e 5q.).
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Part I1: M atching

[20 points]

Please match the best definitionsto any (and only) 20 numbered items
[Corrected: As show n below, original K through N2 should have read J through R.]

ACUS
Hearings
Findity
Ripeness
Prejudice
Golden rule
Attorney fees
Reverd rates

. Savingsdauses
10. Federd Circuit
11. Legidative veto
12. Federd Regider

©CoNoO~wWNRE

Common feature of gatutes

Inspired by Panama Refining.

Not necessrily @n the record.O

. Authorized by 44 U.SC. =21510.

Never initiated in appdlate courts

Principd officers srve for fixed terms

One gpproach to gatutory condruction.

. Often named in 28 U.SC. =@ 1631 motions
Requirement unlikdy to void agency action.
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13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,

Doomed by afamous case involving the INS. (k)
Of dubious vdue when APA & 706 isavailable. (1)
Influentid in refining adminigrative processes (M)
. Explicitly subject to de novo intramurd review. (n)
. Shouldn®foredlose facid review of agency rules (0)
. Of dubious vaue in assessang procedurd fairness (p)
The APA stsno gandards for intramurd review. (Q)
. Provided by, eg., the Equa Accessto Jugtice Act. (r)
Exclugve source of rules governing intramurd review. (n2)
Principd officers serve a the pleasure of the Presdent.
Exempts legidatures from judicia scrutiny of their processes
An important diginction between adjudication and rule making.
Standard for judicia review of GormaOadminigrative proceedings
. Not achieved merdy by exhauging currently available intramura gppeds
Geneadly required, and secificaly flagged by APA ar 556(d) and 706(2).
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28 U.SC. = 1361

D ependent agency

Public participation
Nongatutory review
Subgantid evidence
Independent agency

Formd adjudications
Enrolled bill doctrine
Rulemaking deadline
Informa adjudication

Code of Federd Regulations
Copyright Office® Compendium 11



Examination No. KEY

Answer Sheet
Part | N 80%
Answer only 20 of 24 (4% each)
1. D __ 13. D
2. B 14. B
3. A 15. D
4. B 16. B
5 _C__ 17. _C
6. A 18. B
7. D 19. A
8. B 20. D__
9 _C__ 2. D __
10. _C__ 22. B
11. B 23. C__
2. A 24. A
Part II N 20%
Answer only 20 of 24 (1% each)
[Corrected N see p. 5 N originally 2 Ns; no J]
1. _ L(m)__ 13. _ K()__
2. _C_ 14. S
3. W 15. U __
4. _N__ 6. E_
5 X__ 17. V__
6. _ G__ 18. _ F
7. QM _ 19. M(n)__
8. O __ 20. T
9. A 21. |
10. _H 22. P __
1. J (K 23. D__
12. B 24. R(n2)__
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